
REGULAR RECRUITMENT 
 
By  Nancy-Jo Merritt 
 
 Although the Department of Labor (DOL) PERM regulations provide specific 
recruitment instructions for college or university teachers,171 all other occupations are 
divided into two categories:  “professional” and “non-professional,” each with its own 
recruitment regimen.  Those recruitment requirements172 are described in the 
supplementary information accompanying initial publication of the PERM regulation as 
“the most appropriate for all occupations,”173 and will be discussed first. 
 
Recruitment for Professional Occupations 
 
 The first step is to identify which occupations are “professional:”  
 
Professional Occupation means an occupation for which the attainment of a bachelors or 
higher degree is a usual education requirement.  A beneficiary of an application for a 
permanent alien employment certification involving a professional occupation need not 
have a bachelors or higher degree to qualify for the professional occupation.  However, if 
the employer is willing to accept work experience in lieu of a baccalaureate or higher 
degree, such work experience must be attainable in the U.S. labor market and must be 
stated on the application form.  If the employer is willing to accept an equivalent foreign 
degree, it must be clearly stated on the Application for Permanent Employment 
Certification form. 174

 
 Thus the DOL follows the Department of Homeland Security (DHS) in equating 
“professional” with education or an equivalent level of experience, if available in the 
United States.  Also, as with DHS, DOL allows foreign degrees to be accepted if 
equivalent to a U.S. degree.   
 
 The recruiting requirements for a professional position are listed in §656.17(e), 
and require mandatory and optional steps. 
 
Mandatory 
 

• Job Order at the SWA serving the area of intended employment (30 days)175 
• Advertisement in a newspaper of general circulation on two different 

Sundays176 (a professional journal may replace one of the Sunday newspaper 
ads177) 

                                                 
171 20 C.F.R. §656.18, when the teacher is being hired pursuant to a “competitive recruitment and selection 
process.”  [Future citations for Department of Labor regulations will omit “20 C.F.R.”] 
172 §656.17(e) 
173 69 FR77323, Dec. 27, 2004 
174 §656.3. 
175 §656.17(e)(1)(i)(A) 
176 §656.17(e)(1)(i)(B) 
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• Internal posting (10 business days)178 
 
Additional Recruitment 
 
 The employer must recruit at any three of the options listed below.179

• The employer’s website 
• A job search website 
• Job fairs 
• On-campus interviews 
• Employee referral programs (with incentives) 
• Trade or professional organizations 
• Private placement agencies 
• Campus placement offices (if no experience is required) 
• Ethnic media 
• Radio and television advertisements 

 
 The employer thus has some flexibility with respect to choice of recruitment 
media, so long as the baseline requirements, the job order from the SWA, internal 
posting, and advertisements in the print media, have been met.  The choice of the three 
additional recruitment steps can be tailored to industry standards.  
 
 While the extra demands of professional recruiting may be daunting, do not be 
tempted to re-categorize the position as “non-professional.”  The employer does not have 
free rein to categorize the position.  If the occupation involved is on the list of 
professional occupations published in Appendix A to the preamble of the final PERM 
Regulations, it cannot be “non-professional.”  
 
Non-Professional 
 
 The definition of “non-professional” includes all occupations remaining after 
determining which are professional:  
 
. . . any occupation for which the attainment of a bachelors or higher degree is not a usual 
requirement for the occupation.180

 
 Occupations that clearly do not “normally” require a bachelors or higher degree 
allow employers to recruit under the non-professional routine described at §656.17(e)(2).  
Even so, the regulations do not prohibit employers from increasing their recruitment 
efforts above what is specified by the regulations.  Obviously, if the employer is unsure if 
an occupation is professional or non-professional, it should conduct professional 
occupation recruitment. 
                                                                                                                                                 
177 §656.17(e)(1)(i)(B)(4) 
178 The regulations do not list the internal posting as one of the mandatory steps, but the ETA 9089 requests 
the dates of the posting. 
179 §656.17(e)(1)(ii) 
180 §656.17(e)(2).   
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Mandatory Steps181

 
• All the recruitment requirements for non-professional occupations are 

mandatory: 
• Job Order at the SWA serving the area of intended employment (30 days) 
• Advertisement in a newspaper of general circulation on two different Sundays  
• Internal posting 

 
General Rules 
 
 All recruitment must be completed within 180 days prior to filing the application.  
The mandatory steps, the 30-day job offer, print ads, and internal posting, must be 
completed at least 30 days but no more than 180 days before filing.  The newspaper 
advertisement must be in a newspaper “of general circulation” in the area of intended 
employment, although if the position is in a rural area, the edition “with the widest 
circulation” in the area may be used.  [Clearly, familiarity with the area of intended 
employment will be a necessity, and suggests a level of uncertainty.]  For professional 
occupations one newspaper advertisement may be replaced with a professional journal 
advertisement, if the application requires experience and an advanced degree, and the 
professional journal would “normally” be used to recruit for the position.   
 
One of the three required additional steps for professional recruitment may take place 
within 30 days of filing.182

 
Content of Advertisements183

 
 Print advertisements have a few specific requirements, some of which have 
strategic implications.  Print ads must name the employer and provide contact 
information for applicants, and a description of the position sufficient to “apprise U.S. 
workers of the job opportunity.”  In addition, the advertisement must indicate the 
geographic area of employment for residence purposes, and should include any need for 
travel as part of the position requirements.  If the employer chooses to place a wage rate 
in the advertisement, it may not be lower than prevailing, and any job requirements listed 
may not exceed the requirements or duties provided in the ETA 9089, nor may the wages 
and terms of employment be less favorable than those offered to the foreign national. 
 
 Strategic issues arise when drafting the copy for the print advertisement.  How 
much information is necessary, how much is strategically desirable? 
 

Necessary • Name of employer 
• Contact information for 

application/resumes 

                                                 
181 §656.17(e)(2) 
182 §656.17(e)(1)(ii) 
183 §656.17(f) 
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• Job title (or description dependent 
upon the level of awareness in the 
community.  In Silicon Valley 
“software engineer” may be too 
general; in Higley, Arizona, 
“agricultural economist” might be too 
specific.) 

Optional Wage rate; if included, be sure it is above 
prevailing; whether to include it or a range is 
a strategic decision.  How will the wage rate 
affect the nature and number of applicants? 

Optional Job requirements/duties:Will a detailed 
description reduce applications from 
unqualified applicants?  Will the cost of a 
detailed advertisement be prohibitive? 

Optional Terms and conditions of employment:  How 
essential is the additional information?  
“Ability to relocate required?”  “Shift work 
only?” 

 
Recruitment Report 
 
 Although specific recruitment information is not included in the ETA 9089, the 
DOL may request all or part of the recruitment documentation in an audit request.  
Employers should consider preparation of a recruitment report filed as an essential step in 
the PERM process.184  As a best practice, all steps of the recruitment process should be 
documented in report format, ready to provide to the DOL at a moment’s notice.  The 
inability to respond timely and fully to an audit notice will doom the process. 
 
Keeping Track of Time 
 
 The intricacies of the various timelines must be mastered.  Other than one of the 
optional recruitment events for a professional position, all recruitment must be completed 
during the period between 180 days and 30 days prior to filing.  One of the optional 
recruitment actions may be completed in the final 30-day period.   
 
College and University Teachers 
 
 Colleges and universities applying for teachers may recruit under the professional 
position rules in §656.17, or may follow special recruitment procedures in §656.18 via a 
competitive recruitment and selection process in which the college or university 
demonstrates that the applicant was “more qualified” than any U.S. workers who applied 
for the position. 
 
                                                 
184 §656.17(g).   
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 The “competitive recruitment and selection process” must include at least one 
advertisement in a national professional journal and may include any other appropriate 
recruitment sources. 
 A report documenting the competitive recruitment and selection process must 
include the following:185

 
• The total number of applicants 
• The lawful job-related reasons why the foreign national is more qualified than 

the U.S. workers who applied for the position 
• A copy of at least one advertisement for the position from the national 

professional journal, including the position title, duties and requirements 
• Evidence of any other recruitment sources utilized 
• A written statement attesting to the alien’s professional qualifications and 

achievements 
 

• Final report from the school selecting the foreign national 
 
Labor certification applications for college and university teachers must be filed within 
18 months after the selection is made.   
 
Live-In Household Domestic Service Workers 
 
 These applications are processed pursuant to the requirements at §656.17 (non-
professional).   
 
Supervised Recruitment 
 
 Should the Supervisory Officer deem it necessary, he or she may require post-
filing “supervised recruitment,” a process familiar to those who practiced prior to PERM.  
The process is rarely used (if ever) and is described in 20 C.F.R. §656.21.  The key 
aspects of supervised recruitment are that the C.O. controls the process, including the 
substance, timing, and process.  A written, and very detailed, recruitment report is 
required. 
 
 
About the Author 
 
Nancy Jo Meritt a Director in the Phoenix office of Fennemore Craig, P.C., has more 
than two decades of practice in the field of immigration law. Her practice is broad-based 
and includes the representation of domestic and international companies regarding visa 
and work authorization issues for foreign national employees. She also assists employers 
with federal compliance issues in the contexts of mergers and acquisitions and 
government audits. Ms. Merritt has been successful in challenging the federal 
government’s interpretation of immigration law in a number of matters and once received 

                                                 
185 §656.18(b) 
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the first award of fees in the United States from an Immigration Judge under the Equal 
Access to Justice Act. Ms. Merritt is the author of Understanding Immigration Law: How 
to Enter, Work and Live in the United States. She publishes frequently and serves as a 
Senior Editor of The Immigration and Nationality Law Handbook, published annually. 
She also lectures frequently on US immigration law, most frequently on issues relating to 
employers. 
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